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Jurisdictional Statement

Theissue in this case is whether a taxpayer is entitled to a refund of use tax that it pad on its
purchases of paper outsde of Missouri, when it used the paper to make free tdephone directories for
digribution within Missouri, in fulfillment of the taxpayer’ s contractud dbligationsto itsadvertisars Because
this case invalves the condruction of the satute imposing the use tax, 8144.610, RSMo, arevenue law of

thisgate, this Court has exdusivejuridiction of thismatter. Mo. Congt. Art. V, 8 3.



Statement of Facts

The parties submitted the case to the Adminidrative Hearing Commission on ajoint stipulation of
factsand thar repective briefs. The fallowing reditation of factsis drawn from the joint stipulation.

Southwestern Bell Ydlow Pages, Inc., the petitioner below, is a corporation authorized to do
busnessin Missouri, with its principal Missouri business office located in &. Louis LF 12 (11). Bdl's
busnessin Missouri is the publication and digtribution of ydlow page td ephone directories for resdentiad
and business use in aress of Missouri where tdephone sarviceis provided by Southwestern Bell tdlegphone
company. Bdl disributesthe ydlow page tdephone directories free of charge. Its main source of revenue
from the publication and didribution of the directories in Missouri is from the Missouri businesses that
advertissin thedirectories. LF 13 (1 3-4).

Bdl purchasad ralls of blank pgper gock from various paper mills located outsde of Missouri, for
ddivery to aprinter located outdde of Missouri. LF 13 (15). Bdl contracted with the printer to cut, prirt,
and bind the paper into ydlow page telephone directories. The printer then shipped Bdl’ s directoriesto
an independent contractor in Missouri, who was employed by and under Bdll’ sdirection. The contractor
digtributed the directoriesin Missouri. LF 13 (11 6-7).

Bdl sdf-assessad and paid Missouri use tax on its purchases of the paper outsde Missouri. LF
14 (118). Other than the usetax that Bdll paid to Missouri, Bell did not pay any date or locd sdesor use
tax, to any sate, onthe paper. LF 13 (T15-6). The partiesdo not dispute that Bell does not remit tax on
the completed tdephone directories.

Bdl requested a refund in the amount of $360,832.19, for the periods June 1996 through June

1999, LF 14 (M9, 14) and LF 16-17 (Exhibits A, gpplication for refund). Asthe groundsfor itsreques,
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Bdl damed that it had “incorrectly remitted use tax on the origind purchese of the pgper.” LF 17. The
Director denied therefund. LF 14 (1 10).*

The Commission decided that Bdl did not owe use tax on its purchase of paper outsde of
Missouri, because the paper was processed into tlephone directories. LF 22; A-4. The Commission
agreed with Bell' s characterization of the paper asraw maerid that, like component parts, changed into
new, tangible persond property. 1d.

The Commission recognized thet the purpose of the use tax isto protect Missouri revenue, and
Misouri sHlers agang competition from out-of-date sdlers by removing any advantage that might be
gained by making purchases outside of Missouri, on which no sdestax is collected, and thet in this case,
itsdecigon did nat fulfill thet purpose. LF 23; A-5. The Commission then conduded thet Bdll may “avoid
the incidence of usetax onitsydlow pagesin Missouri.” 1d. Theingant goped followed.

Point Relied On

1 Bdl's petition ds0 induded a refund request for use tax paid on printing charges, plus
datutory interest. LF 3. The parties resolved that metter prior to submitting the case to the Commission.
LF 14 (113). Therefore, the only dam thet the Commisson hed before it was Bdl' srefund dam for the

usetax that it paid on the paper.



The Administrative Hearing Commission erred in holding that the taxpayer is
owed arefund of use tax for its out-of-state purchases of paper, because the purchase
fallswithin § 144.610, RSMo, in that the taxpayer used the paper to print freetelephone
directoriesthat it distributed within this state.

R&M Enterprises, Inc. v. Director of Revenue, 748 SW.2d 171 (Mo. banc 1988)

Farmand Home Savings Assoc. v. Spradling, 538 SW.2d 313 (Mo. banc 1976)

International Business Machines, Corp. v. David, 408 SW.2d 833 (Mo. banc 1966)

D.H. Holmes Co., Ltd. v. McNamara, 486 U.S. 24 (1988)

§ 144.610, RSMo (2000)



Standard of Review

Dedsons of the Missouri Adminidrative Hearing Commission are uphdd if authorized by lav and
supported by competent and subgtantid evidence upon the record as a whole, and when not dearly
contrary to the reasonable expectations of the Generd Assambly. See Becker Elec. Co. v. Director
of Revenue, 749 S\W.2d 403, 405 (Mo. banc 1988); § 621.193, RSMo. 2000. The Commission's
decisons asto quesions of law are mattersfor this Court'sindependent judgment. La-Z-Boy Chair Co.
v. Director of Economic Development, 983 SW.2d 523, 524-25 (Mo. banc 1999); Hewitt Well

Drilling & Pump Service, Inc. v. Director of Revenue, 847 SW.2d 797, 797 (Mo. banc 1993).



Argument

The Administrative Hearing Commission erred in holding that the taxpayer is
owed arefund of use tax for its out-of-state purchases of paper, because the purchase
fallswithin § 144.610, RSMo, in that thetaxpayer used the paper to print freetelephone
directoriesthat it distributed within this state.

Thereisno dispute thet had Southwestern Bl Y dlow Pages purchasad its paper in Missouri, the
purchase would have been subject to salestax, pursuant to §144.020, RSMo.? Bl should face Smilar
tax conseguences, in the form of Missouri use tax, where it buys paper out-of-date. Thus, theissuein this
caziswhether Bdl can avoid tax on the purchase dtogether —whether sdes or use tax, in Missouri and
evay other gate— by the expedient of purchasing the paper out-of-ate, then printing on and binding it,
before trangporting it into Missouri and digributing it. The Commisson’s answer should have been no.

The usetax protects Missouri sdllers againgt competition from out-of-date sdlers; by removing any
advantage that purchasars might gain by making purchases out-of-gate — on which Missouri cannat collect
sestax. R&M Enterprises, Inc. v. Director of Revenue, 748 SW.2d 171, 172 (Mo. banc 1988).

The use tax was thus designed to complement the sdlestax. Farm and Home Savings Assoc.

v. Spradling, 538 SW.2d 313, 317 (Mo. banc 1976). Inthat vein, itisnot atax on the property itsdf,

2 All gatutory references are to the Revisad Statutes of Missouri (2000), unless otherwise

noted.



but on the privilege of buying or sdling the property. 1d, citing Sullivan v. U.S,, 395 U.S. 169, 175
(1969).
Soedificdly, §144.610.1 imposes ause tax
for the privilege of goring, usng or consuming within this Sate any atide
of tangible persond property purchased ... in an amount equivdent to the
percentage imposed on the sdles price in the sdes tax law in section
144.020. This tax does not apply with respect to the sorage, use or
consumption of any atide of tangible persond property purchased,
produced or manufactured outsde this sate until the trangportation of the
atide has findly come to res within this gae or until the atide has
become commingled with the generd mass of property of this Sae
The Court condders gatutory terms “in ther plain[,] or ordinary and usud sensg’; if the Satutory
temsare “dear and unambiguous, thereis no room for condruction.” Ryder Student Transp. Svs.,
Inc. v. Director of Revenue, 896 SW.2d 633, 635 (Mo. banc 1996), citing Jones v. Director of
Revenue, 832 SW.2d 516, 517 (Mo. banc 1992) and 8§1.090, RSMo (1994). See also Lincoln
Industrial, Inc. v. Director of Revenue, 51 SW.3d 462, 465 (Mo. banc 2001)(same). Dictionary
definitions provide the plain meaning of words, unless the legidature has provided datutory definitions.
Lincoln, a 465. Here, the plain language of the Satute, plus the legidature s definition of “use” both
discussed below, encompass Bdll’ s purchase,
Paper, of coursg, fdls under the broad umbrdla of “any tangible persond property.” See

§144.605(11) (definition of “tangible persond property” for purposes of usetax same asfor sdestax, as
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provided in 8144.020(1) and (3)).
Thelegidature has provided an equdly broad definition of “use” whichis
the exerdse of any right or power over tangible persond property incident
to the ownership or contral of thet property, exoept thet it does nat indude
the temporary Storage of property in this state for subseguent use outsde
the date, or the sde of the property in the regular course of business.
§144.605(13).

Bdl exercised aright or power over the paper, incident to ownership or contral thereof, when it
purchasad the paper, when it aranged for the paper to be printed upon and bound, when it trangported the
paper into Missouri, and when it digtributed the paper within Missouri. Though Bel in this case used the
paper both within and without Missouri, Bdll's use of the paper, whether the paper was located within or
without Missouri, condtituted use within the broad gatutory definition of theword. The paper ultimeatdy
became subject to Missouri use tax when it was trangported into Missouri and ddlivered to addresseesin
Missouri, because it hed “cometo rest within” this sate and “ become commingled with the generd mass
of property of thisgate” ether of which condition stisfies §144.610.1. See R& M Enterprises, Inc.
v. Director of Revenue, 748 SW.2d 171, 172 (Mo. banc 1988)(assarting even brief privilege of use
occasonstaxation); May Dep’t Stores Co. v. Director of Revenue, 748 SW.2d 174, 177 (Mo.
banc 1988) (Robertson, J. dissanting in part) (ownership does nat reguire purchaser to obtain unrestricted

use of property a somepoint in future).® The plain language of the Satute supports taxebility of the paper.

3 Further, afew months after the Missouri Supreme Court dedided R& M Enter prises, the
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U.S Supreme Court decided an andogouscase D.H. Holmes Co., Ltd. v. McNamara, 486 U.S. 24
(1988). In D.H. Holmes, the Court held thet Louigana did not violae the Commerce Clause when it
imposad use tax on cataogs that a L ouidana corporaion had printed out-of-Sate, then mailed directly to

individud Louidana addressess.
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But, the Commisson did nat gpply aplain languege andyss of 8144.610.1. Ingteed, it essentiadly
began with a discusson of whether Bdll was entitled to the component perts exemption, though Bl did not
seek arefund on the bads of any exemption. LF 22. Presumably, Bdl did not assart the component parts
exemption because Bdl did not use the ydlow paper to produce “new persond property [thet] isintended
to be sold ultimately for find use or consumption[]” § 144.030.2(2).* Bl neither sold, nor intended to
I, itsfreetdephone directaries Thus whether the purchase of the paper might qudify for the component
parts exemption is irrdevant to the issue thet Bdl brought before the Commisson, which was smply
whether its purchase of the paper was subject to Missouri usetax a dl.

The Commisson dso placed weaght on Bdl's argument thet the paper “was consumed and
trandformed into” telephone directories and thus “never used in Misouri.”  LF 21; A-3. Both the
Commisson and Bell ated I nter national Business Machines, Corp. v. David, 408 SW.2d 833
(Mo. banc 1966) (IBM), in support. 1d. Inthat case, the Court concluded thet the use tax gpplied

to the completed attide ... that is brought into this $ate and not the items
of raw meterid thet went into its manufacture, which, of course, are gregtly

changed in form and could not be identified as separate atides

408 SW.2d a 836 (emphasis added). The Commisson’'s rdiance on IBM is problemétic for two

4 Section 144.030.2(2) edtablishes an exemption for component parts in the sdes tax

context. Section 144.615(3) incorporates that exemption for purposes of use tax.
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reesons  the caeisdidinguisheble, and in any evert, it goestoo far.

Firg, the Court hdd in IBM that raw meterids — used out-of-date, thet were of little vdue in
reldion to the (taxable) product sold, and that were both changed in form and were not separatdy
identifigble in the product —were not themsdves subject to usetax. 1d. at 835-836. But inthiscese Bdl
purchased, out-of-gate, an article (the paper) that comprised aoout 50% of the vaue of the tdephone
directories Bdl used the paper in Missouri to fulfil its advertisng obligations by didributing the completed
tdephone diretoriesfor resdential and business usewithin Missouri; Bell did not sl (or rent) the tdgphone
directories. Unlike the raw materidswith little value thet the taxpayer used in IBM to meke mechineswith
aubdantid (taxable) rentd vaue, the peper thet Bdl purchasad was nat subgtantialy changed inform, and
comprised about hdf of the vaue of thefree directories. Therefore, contrary to the Commisson’shalding,
IBM does not support Bell’ srefund in this case.

Moreover, this Court in IBM did not reach a holding that permitted the company to escgpe tax
dtogether in the Sream. The company wasdill ligblefor tax on itsrentds of the equipment. 1BM, at 837.
But in this case, the taxpayer would gretch |BM beyond its holding to do just thet - escgpe tax dl dong
the stream, in Missouri and the foreign Sate. 1BM should not be reed so broadly.

Bdl did make an argument below thet the taxpayer did not mekein IBM: that the paper wasraw
meterid thet log its identity when it was manufectured into telephone directories outsde Missouri, and
therefore was never usad in Missouri.  The Commission agreed, dting Morton Buildings, Inc. v.
Director of Revenue, 1989 Mo. Tax LEXIS 138, No. 88-001879 RZ (AHC Dec. 8, 1989), in the
samevantha it dted IBM. LF 22-23. In Morton, the taxpayer avoided use tax on rav maerias such

aslumber, sheeting, and nails that it used out-of-gate to manufacture pre-fabricated building components.
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The Commisson hdd that the rav materids “[lod] their individud identities and [became] part of a
manufactured product.” 1d. at *12-13.

But here, the pgper was nat “raw materid,” such aswood pulp, theat was unidentifidblein, or hed
otherwise disgppeared in the course of, manufacture of the telephone directories. The paper thet Bell
purchased retained its identity as paper even dfter it was cut, printed upon, and bound. The very reason
that Bell used that yellow paper —ingtead of cassette tapes, video tapes, white paper, white card stock,
floppy disks or ssamaphore — is that Bell had contracted with its advertisers to put the advertisers
information onto an accessble, smple, visud, and didinctive medium —the spedid ydlow peper. Had Bdl
used anything but thet peper, it presumably would not have been fulfilling its contractudl obligations, because
anintegrd part of that contractud obligation invalved the peper retaining itsidentity as such. Therefore, the
Commission should have rgected Bdl’s“raw maerid” argument.

Second, the IBM dedison itsdf goestoo far. The decison patently insarts the word “ completed”
in front of theword “artide’ (which gppearsin both the first and second sentences of the gatute). 1BM,
a 836 (“[O]ur use tax gpplies to the completed artide].]”). The Court thus effectively defeated the
purpose of protecting Missouri revenue and Missouri sdlers againg out-of-ate competition. With respect
to the firgt sentence of the Satute, the added word gives an advantage to a business that would purchese
atides of tangible persond property out-of-ate for further manufacturing or production out-of-gate and
thet brings the completed atide into Missouri for Sorage, use, or consumption with no tax incurred. The
intent of the legidature in establishing the use tax as a complement to the sles tax wasto avoid precisdy
thet unfar advantage R&M Enterprises, 748 SW.2d a 172; Farm & Homes Savings

Association, 538 SW.2d a 317. But as it dands, the Commisson’s decidon is an invitation for
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businessesto do precisdy what Bdl has done, S0 asto avoid tax in bath Missouri and the foreign Sate.
The second sentence of §144.610.1 describes the gpplication of the tax:
Thetax does not goply with regard to the Sorage, use or consumption of
any atide of tangible persond property purchased, produced or
manufactured outside this Sate until the trangportation of the artidle has
findly come to res within this date or until the atide has become
commingled with the generdl mass of property of thisgate
By insarting the word “completed” in front of the word “artidée’ in this sentence, the Court rendered
meaningless the Satutory terms * produced” and “manufectured”’ thet follow. If the use tax goplies only
to itemsthat are purchased as completed artides, then it does not metter whether the atide is * produced”
or “manufactured,” only that the completed artidle is“purchased.” Making the words “produced”’ and
“manufectured” meaningless by insarting “completed”’ in the second sentence of the Satute defets the
function of the use tax as much asinsarting the word “completed” into the firgt sentence of the Satute.
Further, the legidature used the word “any” in the second sentence, asin, “any atides of tangible
persond property.” “Any” isobvioudy abroad word. See WEBSTER' S THIRD NEW INTERNATIONAL
DICTIONARY (1993) (defining “any” as*1: oneindifferently out of morethantwo . . . & one or another
... b one no matter what one EVERY . . . 3a gredt, unmessured, or unlimited in amount, quartity,
number, timeor extent . .. .”). Theword “any” ensuresthat the Satute cagts the broadest net thet it can
in goplying the use tax, dovetaling with the indusion of the words “ purchasad, produced or maenufectured,”
which aso cagt abroad net.
The legidature purposay used the phrase, “any artide of tangible persond property purchasad,
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produced or manufectured.” To give effect to the phrase, in full and as written, the use tax must be
imposed on any atides of tangible persond property that are purchased, produced or manufactured outSde
of the e, in the same manner asthe sdes tax would be impasad where the same adtivities occurred within
the date. See Ryder Student Transp. Svs. Inc. v. Director of Revenue, 896 SW.2d 633, 635
(Mo. banc 1995) (“[Clourt cannot resort to canons of congtruction to add wordsto [g] Statute which are
not there™). Thisisnot the sameasa”completed” atidefor sde To the extent that I1BM saysotherwise,
it should be modified.

Fndly, the Commisson conduded that IBM and May Department Stores, Co. v. Director
of Revenue, 748 SW.2d 174 (Mo. banc 1988), dlow Bdl “to avoid the incidence of use tax on its
ydlow pagesin Missouri.” LF 23, But theissuein this caseis not whether Bdll may avoid usetax onthe
telephone directories. Bdll neither intends to nor actudly sdllsthem, and the Director does not seek to tax
thetota codt of the directories.

In view of the foregoing, the Commisson's decison utterly miscondruesthelaw. ThelBM case

a0 goestoo far as gpplied. The Commisson’sdecison should be reversed, and Bdl’ s refund denied.

Conclusion

The decison of the Adminidrative Hearing Commisson should be reversad, and the Director’s
denid of Bdl’srequest for refund should be affirmed.
Respectfully submitted,
JEREMIAH W. (JAY) NIXON
Attorney Generd

ALANA M. BARRAGAN-SCOTT
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Certification of Service and of Compliance with Rule 84.06(b) and (c)
The undersigned hereby cattifiesthat on this 1% day of April, 2002, onetrue and correct copy of the
foregoing brief, and one disk containing the foregoing brief, were malled, postage prepad, to:
Mak W. Eidmen
Ray Langenberg
Scott, Douglass & McConnico
600 Congress Ave,, Suite 1500
Audin, TX 78701-3234
The underdgned further oattifies thet the foregoing brief complies with the limitations contained in Rule
No. 84.06(b), and that the brief contains 3,532 words.
The undersgned further cattifies thet the labded disk, Smuitaneoudy filed with the hard copies of the

brief, has been scanned for viruses and is virus-free.

AlanaM. Barragan-Scott

19



Appendix

20



